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STATEMENT OF QUESTIONS PRESENTED. 

In the opinion of the appellee, the questions are: 

1. This action to set aside a deed dated October 23, 1946 
was consolidated for trial with a caveat to a will dated 
July 30, 1947. The grantor in the deed was the same per¬ 
son as the testator in the will. The appellant and appellee 
are the only children and heirs at law and next of kin of 
the grantor-testator. The plaintiff in the deed case and 
the caveator is the same person, the appellee; the defendant 
in the deed case and the caveatee is the same person, the 
appellant. The issues in both cases were the same, namely: 
proper execution of the instruments, mental capacity of 
the person who executed them, fraud, duress, and undue 
influence exercised by the same person, the appellant, 
upon the person who executed both instruments for the pur¬ 
pose of obtaining his signature on them. Both instruments 
disposed of all of the grantor-testator’s real property; his 
very small personal estate was also disposed of by the will. 
Except for the time and place of executing the instruments, 
the witnesses and the evidence are the same in both cases. 

Under such circumstances was the court in error in con¬ 
solidating for trial the action to set aside the deed with 
the trial on the issues framed by the petition for caveat to 
the last will and testament? 

2. Was there sufficient evidence upon which the court 
could make a finding that the deceased grantor was not of 
sound mind and memory and was not capable of making a 
valid deed? 

3. Was there sufficient evidence upon which the court 
could find that the execution and delivery by the said 
grantor of the deed in question were obtained and procured 
as a result of duress exercised upon him by the appellant? 

4. Was there sufficient evidence upon which the court 
could find that the execution and delivery by the said 
grantor of the deed in question were obtained and procured 
as a result of undue influence exercised upon him by the 
appellant ? 

5. Was evidence of declarations made by the grantor, 
within nine or ten months of the date of execution, properly 
received in evidence upon the question of his state of mind, 
whether he was mentally strong and capable or mentally 
weak and incapable of making a valid deed? 
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BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF CASE. 

The Facts. 

This was an action to declare a deed, dated October 23, 
1946, null and void on the grounds that at the time it was 
executed the grantor was not of sound mind and memory 
and was not capable of making a valid deed, that it was not 
executed in due form as required by law, and that its pur¬ 
ported execution was obtained and procured as a result of 
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fraud, duress and undue influence exercised upon the gran¬ 
tor by the appellant. 

This action was consolidated for trial with the trial on. 
the issues framed by a caveat to a will, dated July 30, 1947, 
which will was filed for probate by the appellant. The 
grantor in the deed and the testator of the will was the 
father of the appellant and appellee. The appellant and 
appellee are the only heirs at law and next of kin of the 
deceased grantor of the deed. The appellant is the de¬ 
fendant in the deed case and the caveatee in the 'will con¬ 
test. The appellee is the plaintiff in the deed case and the 
caveator in the will contest. The deed conveyed all of the 
grantor’s real property to the appellant, reserving to him¬ 
self a life estate in the said property. Likewise, the will 
devised all of the grantor’s real property to the appellant. 

In February 1946 the grantor was an old man of about 
80 years. He was suffering from numerous ailments of old 
age, had bad eyesight, was hard of hearing and could hardly 
walk due to bad feet and a hip injury. He had to be fed by 
other persons and was childish in his actions. The medical 
report at the time of his death on August 16, 1948 showed 
that he had been suffering for five years from hypersensi¬ 
tive cardio-vascular renal disease and generalized arterio¬ 
sclerosis. 

1 He was taken to the hospital in February, 1946 by the ap¬ 
pellee where he stayed until July, 1946 w T hen he was re¬ 
moved by the appellant -while the appellee was out of the 
city on his vacation and taken to appellant’s home in spite 
of his strong protests that he did not want to leave the hos¬ 
pital. He remained at the home of the appellant until his 
death on August 16, 1948 during which time appellee was 
not permitted to see his father until he was in a coma a few 
days before he died. 

The deed in question was purported to have been exe¬ 
cuted and delivered on October 23, 1946 and the will on 
July 30, 1947, all of which was during the time the grantor 
was confined to the home of the appellant. 
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The Evidence. 

a. The grantor was mentally and physically incapable of 
executing a valid deed on October 23,1946. 

It is undisputed that the grantor was physically, in ex¬ 
tremely poor health in February, 1946 and that his condi¬ 
tion was such that he had to be placed in a hospital. It is 
also undisputed that the grantor could neither read nor 
write. The death certificate showed that for five years he 
had been suffering from hypersensitive cardio-vascular 
renal disease and generalized arteriosclerosis. The wit¬ 
ness Castiello, an attorney for appellatS, testified that 
when he saw him in the hospital on March 18, 1946, at the 
appell£&’s request, he was unable to carry on a conversa¬ 
tion with him and that in his opinion he was not capable 
of making a valid deed or will. (Tr. 507.) The witness, 
Suraci, an oth er attorney for appellant, testified that at 
the same time the grantor was unable to hold a cigarette 
and that he fell asleep while he was talking to him. (Tr. 
486) Appellee testified that before he went into the hos¬ 
pital his father acted like a child. (Tr. 100) 

The witness, Alice Lloyd, who attended the grantor in the 
hospital testified he couldn’t control himself and had to 
wear diapers, (Tr. 196) that he did a great deal of yelling 
and screaming in the hospital; (Tr. 199, 237) that he made 
advances to her. (Tr. 199) The witness Rollins testified 
that when he saw the grantor in October, 1946, in appel¬ 
lant’s home, he couldn’t talk, he appeared to be paralyzed in 
the mouth, that he apparently could not understand him 
and that he appeared worse than he was when he saw him 
in the hospital. (Tr. 266, 267) Appellant’s witnesses, her 
maids Etta Young and Harriett Briscoe, testified they had 
to bathe him, feed him, keep him clean and fill his pipe for 
him. (Tr. 410, 433) 

The evidence showed that the grantor had executed a 
will dated July 10, 1946 in the hospital. (Tr. 512, 520, 526) 
The appellant testified that just 30 days later he did not 
know what paper he had signed in the hospital. (Tr. 357) 
He was so helpless when the deed was alleged to have been 
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executed that the notary had to make the mark by moving 
the pen and the grantor’s hand. (Tr. 181, 182) 

The evidence is uncontradicted that the grantor’s mark 
was placed on four different instruments which disposed of 
his property between February 12, 1946 and July 30, 1947, 
three presented to him by the appellant and one presented 
to him by the appellee. In all cases the instruments were 
prepared by attorneys on instructions received from some¬ 
one other than the grantor. The will dated February 12, 
1946, presented to the grantor by appellant left his two 
pieces of real estate to appellant but gave appellee a life 
estate in one of them. The will dated July 10, 1946, pre¬ 
sented to him by the appellee, left his property to appellant 
and appellee share and share alike. The deed in question, 
presented to him by appellant, dated October 23, 1946 con¬ 
veyed all of his real property to appellant. The will dated 
July 30, 1947, presented by appellant, devised all his real 
property to appellant. Appellant testified that she took 
charge of the grantor’s property after he came out of 
the hospital (Tr. 374). 

b. The execution and delivery of the deed were obtained 
and procured as a result of undue influence exercised upon 
grantor by the appellant. 

The witness Alice Lloyd testified that the grantor was 
removed from the hospital against his wishes by the ap¬ 
pellant. (Tr. 204). It is undisputed that at the time ap¬ 
pellant removed the grantor from the hospital the appellee 
was out of the city on vacation. Appellee, the witness Rol¬ 
lins, and the witness O’Brien all testified that appellant 
would not let appellee see the grantor when he was confined 
to her home. (Tr. 143, 284, 215) Appellant admitted that 
appellee visited grantor regularly while he was in the hos¬ 
pital. (Tr. 371) Appellant also testified she told grantor 
that his son, appellee, had deserted him; (Tr. 349) that his 
son never came to visit him and that “I can’t make him 
come.” (Tr. 352) The witness Mrs. Mancusso testified 
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that on two different occasions, in May or June 1947 and 
November, 1947, the appellant told her that she had her 
father sign a will or deed and he thought it was a bill for 
repairs to the house. (Tr. 244, 260) 

Mr. Suraci testified that he was called by appellant in 
August, 1946 to talk to grantor about a paper he had signed 
in the hospital; (Tr. 487) Appellant admitted that she in¬ 
structed Mr. Suraci to prepare the deed. (Tr. 364). The 
deed was prepared in August 1946 but was not executed un¬ 
til October 23, 1946. The will of July 30, 1947 had been 
prepared by Mr. Flaherty in 1946 and he received his in¬ 
structions from Appellant, was paid by appellant and he 
never met the grantor. (Tr. 226) 

The deed recites a consideration of only $10 and al¬ 
though appellant was not questioned directly about the con¬ 
sideration it is apparent from her testimony that the con¬ 
veyance to her was a mere gift. (Tr. 357-365) At the time 
of the conveyance appellant was in charge of grantor’s 
property. (Tr. 374) 

c. The execution amd delivery of the deed were obtained 
and procured as a result of duress exercised upon the gran¬ 
tor by the appellant. 

The witness Alice Lloyd testified that the appellant re¬ 
moved the grantor from the hospital against his strong pro¬ 
tests. (Tr. 204) It is undisputed that appellee, who had 
placed the grantor in the hospital, was out of the city on 
vacation at the time he was removed from the hospital. It 
is also undisputed that after grantor’s removal from the 
hospital he was confined to the home of appellant until his 
death. Appellee, the witness 0 ’Brien, and the witness Bol- 
lins all testified that appellant would not let appellee see 
the grantor after he was removed from the hospital and 
while he was confined to appellant’s home. (Tr. 143, 284, 
215) The witness, Katie Petrillio, an aunt of the parties, 
testified that she was not allowed to see grantor after he 
was confined to appellant’s home although she had been in 
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the habit of visiting him regularly before such confine¬ 
ment. (Tr. 292, 298) The witness Alice Lloyd testified that 
she was not allowed to see grantor during such confine¬ 
ment. (Tr. 208, 209) 

1 The deed was prepared by an attorney retained by ap¬ 
pellant and at appellant’s request. (Tr. 364) The attorney 
who prepared the deed did not see the grantor after he 
prepared it. (Tr. 486) It is undisputed that over two 
months elapsed between the time the deed was prepared 
and the time it was alleged to have been executed. On two 
occasions, after the deed was executed the witness Mrs. 
Mancusso, testified the appellant told her she had obtained 
the grantor’s signature on the deed by making him believe 
it was an order for repairs to the house. (Tr. 244, 260) The 
witness Katie Petrillo testified the appellant told her the 
grantor was going to give her all the property and not give 
it to appellee because he had enough and that she was going 
to get the two homes because her brother couldn’t handle 
them. (Tr. 295) 


RULES INVOLVED. 

Rule 1(b) of the Local Civil Rules of the United States 
District Court for the District of Columbia: 

“Application to Probate, Adoption and Lunacy 
Proceedings. In probate, adoption and lunacy pro¬ 
ceedings the Federal Rules of Civil Procedure and 
these General Rules apply so far as practicable and 
to the extent that matters of procedure are not specifi¬ 
cally provided by statutes or rules of this court.” 

Rule 42(a) of the Federal Rules of Civil Procedure: 

“Consolidation. When actions involving a common 
question of law or fact are pending before the court, 
it may order a joint hearing or trial of any or all the 
matters in issue in the actions; it may order all the 
actions consolidated; and it may make such orders 
concerning proceedings therein as may tend to avoid 
unnecessary costs or delay.” 
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SUMMARY OF ARGUMENT. 

1. The court did not err in consolidating for trial the 
action to declare the deed null and void with the action to 
invalidate the will. Both cases involved common questions 
of law and fact, the evidence was the same in both cases, 
with the exception of one minor instance, and the parties 
in both cases were the same persons. 

2. The court found on substantial evidence that at the 
time of the execution of the deed in question, the grantor 
was not of sound mind and memory and was not capable 
of making a valid deed. 

3. The court found on substantial evidence that the exe¬ 
cution and delivery by the grantor of the deed in question 
were obtained and procured as a result of duress and undue 
influence exercised upon him by the appellant. 

4. Declarations of the deceased grantor, made within 
nine or ten months of the date of the execution of the deed, 
w^ere properly received in evidence upon the question of 
his state of mind, whether he was mentally strong and 
capable or mentally weak and incapable of making a valid 
deed. 

ARGUMENT. 

1. The Court Did Not Err in Consolidating for Trial the 
Action to Set Aside the Deed With the Trial on the 
Issues Framed by the Petition for Caveat to the Last 
Will and Testament. 

a. Under the Local Civil Rules and the Federal Rules 
of Civil Procedure the Court Had Ample Authority to 
Consolidate the Actions FOk Trial. 

1 Rule 42(a) of the Federal Rules of Civil Procedure may 
be applied by the court in consolidating a trial in the pro¬ 
bate court with a trial in the civil division. Rule 1(b) of 
the Local Civil Rules provides: 

“Application to Probate, Adoption and Lunacy 
Proceedings. In probate, adoption and lunacy proceed- 
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ings the Federal Rules of Civil Procedure and these 
General Rules apply so far as practicable and to the 
extent that matters of procedure are not specifically 
provided by statutes or rules of this court.’’ 


Local Rule 1(b) involves two things: (1) Is the applica¬ 
tion of Rule 42(a) to a probate case practicable? and (2) 
is there any specific statute or probate rule that precludes 
the application of Rule 42(a) to a probate case? The an¬ 
swer to the first of these questions is “yes”, because, as 
hereinafter shown, it was practicable to try the two cases 
together. A trial of the cases together avoided unneces¬ 
sary costs and delay. The judge trying the caveat with 
the jury, heard at the same time the same evidence and ap¬ 
plied it to the civil action and thereby avoided the unneces¬ 
sary costs and delay incidental to recalling the same wit¬ 
nesses and taking the same testimony which would have 
been involved in separate trials of the two actions. The 
answer to the second question is “no”, because there is no 
specific statute or probate rule that precludes its applica¬ 
tion to a probate case. 

Rule 42(a) covers joint trials and consolidations. Per¬ 
haps the request in the court below was really a request for 
a joint trial rather than a consolidation. But whether it 
was called a consolidation or a joint trial doesn’t matter 
because the same reasoning applies and the same result 
was obtained; namely, a saving of unnecessary costs and 
delay. Moreover, no prejudice resulted. If it should have 
developed that some evidence relating to the deed should 
not have been heard by the jury, the judge could have ex¬ 
cluded the jury while he heard such evidence. However, no 
instance of that nature occurred. 

b. The Court Had Inherent Power to Consolidate the 
Cases for Trial. 

“Courts of general jurisdiction have, independently of 
statute, inherent power to consolidate different actions 
where the conditions authorizing consolidation exist.” 1 
C. J. 122, Sec. 310. 



9 


In Wdivert on v. Lacey , Fed. Cas. #17932 (1856), the 
court said: 

“* * * The law abhors an unnecessary multiplicity 
of suits. Where a plaintiff has two or more causes of 
action which may be joined in one he ought to bring 
one suit only, and in such case, if he commences more 
than one, he may be compelled to consolidate them and 
pay the costs of the application. 1 Chit. Pleadings, 
228.” 

In Bly v. Travelers Ins. Co., 27 Fed. Supp. 351-357, the 
court indicated that it had inherent power at common law 
to consolidate cases for trial. The court said: 

* # common law actions which could not be joined 
in the same complaint could not be consolidated. The 
test of the common law is: (1) The actions must be 
pending all perfect and complete at the same time, (2) 
the actions must be between the same plaintiff and the 
same defendant, (3) the actions must be such as may be 
joined. ” 

The actions involved in the motion to consolidate met 
all of those common law tests. 

See also Prudential Insurance Co. of America v. Saxe, 
77 U. S. App. D. C. 144,134 F. 2d 16 in which the court said: 

“* * * There was no error in consolidating the causes 
for trial or refusing to try the so-called equitable issues 
separately and before proceeding with the trial at law. 
The insurer’s suit to cancel the policy was filed the day 
before Jane Saxe instituted her suit to recover on the 
policy, in which Gertrude Saxe intervened. The 
grounds asserted for cancellation were the same as 
those relied upon for defense in the suit to recover on 
the policy. The parties were the same. It was clearly 
proper therefore for the court to consolidate the causes 
and submit the entire matter to jury trial. * * *” 

c. The Actions Involved Could Have Been Joined in 
the Same Complaint and are Such as May Be Joined for 
Trial. 
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The case of Karrick v. Landon, 41 App. D. C. 416, defi¬ 
nitely settle’s this proposition. That case was a bill in 
equity praying that a paper purporting to be the last will 
and testament and also an agreement and deed be declared 
null and void and that the defendants be enjoined from as¬ 
serting any rights under either of said instruments. The 
court, p. 418, said: 

<<# # # Equity furnishes the only complete remedy in 
the exceptional class of cases to which this belongs, 
where the complex relief sought consists in setting 
aside a deed and will embracing the same property 
and the same parties, enjoining the beneficiaries from 

1 attempting to exercise any rights thereunder, and de¬ 
claring them trustees for the benefit of those legally 
entitled to the estate, with a general order for an ac¬ 
counting. This is true even though there be, as in this 
District, an adequate statutory remedy (D. C. Code 
Secs. 136, 137—31 Stat. at L. 1212,- Chap. 834) provid¬ 
ing for the caveat or setting aside of the probate of a 
will. Sumner v. Staton, 151 N. C. 198, 65 S. E. 902, 18 
Ann. Cas. 802.” 

If the relief sought by the two actions involved in the 
question of consolidation in this case could have been ob¬ 
tained by a single complaint, a fortiori, the two actions are 
such as may be joined for trial. It should also be noted 
that, as in the Karrick case, the complaint of the appellee 
contained a prayer for an accounting and at the conclusion 
of the case a collector -was appointed. 

A brief summary of the facts in this case and the will 
contest are sufficient to show that they were clearly cases 
which should have been consolidated for trial. The grantor 
of the deed was the same person as the testator in the will 
contest. The grantee of the deed, the defendant in this 
case, and sole beneficiary of the will, caveatee in the will 
contest, is the daughter of the said deceased grantor-testa¬ 
tor. The plaintiff in this case and the caveator in the will 
contest is the son of the said decedent. The said son and 
daughter are the only heirs at law of the said decedent. 
The deed and the will dispose of all the decedent’s real 


11 


estate which was his only property, real and personal, of 
any consequence. The said decedent died at the age of 
about 82. For the last three or four years of his life he 
was ill and dependent on the physical help of others. Dur¬ 
ing the thirty months immediately preceding his death he 
was confined to the hospital for the first six months and for 
the rest of the period of his life was confined to the home 
of his said daughter. During his confinement in the home 
of his daughter his said son was not allowed to see him 
and it was during this period of his confinement that the 
said deed was alleged to have been executed and delivered 
and the said will was executed; the deed in October, 1946 
and the will on July 30, 1947. The issues in the deed case 
■were: proper execution of the deed, mental capacity to 
make a deed, and undue influence and duress exercised upon 
the said decedent by the said daughter, and fraud and de¬ 
ceit exercised upon said decedent by the said daughter. 
The issues in the will contest were: proper execution of 
the will, mental capacity of said decedent to make a will, 
fraud and deceit exercised upon said decedent by the said 
daughter, and undue influence and duress exercised upon 
the said decedent by the said daughter. Except for the 
time and place of execution of the instruments, the wit¬ 
nesses and evidence were the same in both cases. 

Under such circumstances it was clearly proper for the 
court to consolidate the trial of the action to set aside 
the deed with the trial of the issues framed by the petition 
for caveat to the last will and testament. 

2. The Court Found, on Substantial Evidence, That at the 
Time of the Execution of the Deed the Grantor Was 
Not of Sound Mind and Memory and Was Not Capable 
of Making a Valid Deed. 

It is w T ell settled that in order to set aside a deed on the 
ground that the grantor was not mentally capable of mak¬ 
ing a valid deed it is not necessary to establish that the 
grantor was insane so as to amount to absolute disqualifi- 
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cation. It is sufficient to show that from sickness and in¬ 
firmities the grantor was in a condition of mental weakness 
or his mind was in such a weakened condition that he could 
be imposed upon. Allore v. Jewell, 94 U. S. 506, 510-511; 
Crabb v. Watts, 249 F. 357 affirmed; Watts v. Crabb, 257 F. 
717, 169 C. C. A. 5. 

1 As this court said in Smith v. Smith, 29 App. D. C. 408, 
413: 

“The only question necessary to determine is whe¬ 
ther Henry S. Smith, at the time of the execution of 
the papers in question, possessed sufficient intelligence 
to understand fully the nature and effect of each 
transaction, and, if so, whether the papers were exe¬ 
cuted under such circumstances as warrant their being 
upheld, or as would justify the interference of equity 
for their cancellation. * * *” 

There can be no doubt from the evidence that the grantor 
was a very old man, sick, infirm, and incapable of handling 
his own affairs. The appellant admitted that at the time 
of the execution of the deed she had taken charge of his 
property. (Tr. 374) The evidence showed that from the 
t^ime he was taken from the hospital until his death he was 
confined to the second floor of appellant’s house; the deed 
was executed three months after he came out of the hospital 
and while he was so confined. 

The evidence is abundant that the grantor was mentally 
and physically incapable of executing a valid deed. While 
he was in the hospital, in March, 1946, a witness 
for appellee testified he was unable to carry on a con¬ 
versation with him and that in his opinion he was not 
capable of making a valid deed or will. (Tr. 507) 
Another witness, Mr. Rollins, testified that when he saw 
the grantor at appellant’s home in October, 1946, the 
month the deed was executed, he couldn’t talk, he appeared 
to be paralyzed in the mouth, that he apparently could not 
understand him and that he appeared vrorse than he was 
when he saw him in the hospital. (Tr. 266, 267) Appellant’s 
own testimony and the testimony of her lawyer, Mr. Suraci, 
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shows that the grantor, in August, 1946, did not know 
what kind of a paper he had signed in the hospital less than 
thirty days after he had signed it. (Tr. 357) Within a 
period of about eighteen months the grantor, while he was 
in the hospital and while confined in the home of the appel¬ 
lant, signed four different instruments disposing of his 
real property. These instruments were prepared and pre¬ 
sented to him by appellant and appellee and the nature of 
the disposition of his property seemed to depend on who 
was presenting the instrument at the time. 

This evidence, together with the undisputed evidence of 
the grantor’s physical condition, was more than sufficient 
to justify the finding by the court that the grantor was men¬ 
tally weak and incapable of executing a valid deed. 

3. The Court Found, on Substantial Evidence, That the 
Execution and Deliveiy By the Grantor of the Deed 
in Question Were Obtained and Procured as a Result 
of Duress and Undue Influence Exercised Upon Him 
By the Appellant. 

Duress: 

Duress is defined in the Restatement of the Law of Con¬ 
tracts, Sec. 492 as: 

“any wrongful act of one person that compels a mani¬ 
festation of apparent assent by another to a trans¬ 
action without his volition.” 

The Restatement goes on to say in the Comment that: 

“* * * duress may consist of compulsion without the 
exercise of volition on the part of the person subjected 
to the duress, as where he is a mere mechanical instru¬ 
ment or wholly unaware of the nature of what he is 
doing. * * •” 

As an illustration of the type of conduct that constitutes 
duress which will render a transaction void the Restatement 
says: 
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1 “A presents to B, who is much A’s inferior in physical 
strength, a deed purporting to be made by B and de¬ 
mands that B sign it. B is unable to write and A, 
grasping B’s hand "with a pen between the fingers 
makes a cross at the end of the document. A then 
writes under the cross “B, his mark”. The deed is 
void.” 

Ih the case of O’Toole v. Lamson, 41 App. D. C. 276, 285, 
this court defined duress as follows: 

! “Duress may be defined as a condition of mind result¬ 
ing from such improper pressure that the w r ill is over¬ 
come and an involuntary act or contract induced—a 
condition of mind produced by an unlawful intimida- 
1 tion, and w'hich results in the doing of an act which 
1 is not required by law. ‘When one is under the in- 
1 fluence of extreme terror, or of threats, or of appre- 
1 hension short of duress, his act may be avoided, for 
in cases of this sort he has no free wrill, but stands in 
vinculis. 1 ” 

The facts in this case show that the grantor was an aged 
man, infirm, and in such a weakened condition that he has 
to be fed, bathed, kept clean, wear diapers, his cigars and 
pipe lit for him, and generally unable to attend to himself. 
HiS mental condition w^as obviously weak as shown by tes¬ 
timony of several witnesses including appellant who said 
he couldn’t remember for thirty days the nature of an in¬ 
strument he had signed. He is removed from the hospital, 
over his strong protest, and taken to the home of the ap¬ 
pellant, grantee in the deed, and confined to his bedroom 
on the second floor until the time of his death. The deed 
was prepared by appellant’s lawyer, at her request, two 
months before it was signed and the lawyer never again 
consulted the grantor before it was signed. The evidence 
also showed that a wrill had been prepared by appellant’s 
lawyer, at her request, in 1946 leaving all grantor’s prop¬ 
erty to appellant, but wras not signed until July 30, 1947. 
The evidence also showed that appellant had presented 
grantor with a paper waiting in the hospital which he re- 
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fused to sign. (Tr. 199) When he is alleged to have exe¬ 
cuted the instrument, grantor’s hand and the pen were held 
by another person and the other person made the mark. 
(Tr. 47) 

All of this testimony is ample evidence to convince the 
court that “improper pressure” was exercised upon the 
grantor and that the deed was procured from him as a re¬ 
sult of duress exercised upon him by the appellant. 

Undue Influence: 

The Restatement of the Law of Contracts, Sec. 497, gives 
this definition of undue influence: 

“When one party is under the domination of another, 
or by virtue of the relation between them is justified in 
assuming that the other party will not act in a manner 
inconsistent with his welfare, a transaction induced by 
unfair persuasion of the latter is induced by undue in¬ 
fluence and is voidable.” 

The court in Omnsby v. Webb, 134 U. S. 47, 66, ruled that 
lower court was correct when it instructed the jury: 

“* # * that it was not necessary, in order to prove that 
he was unduly influenced in the execution of the will, 
that the mind of the deceased be shown to be so weak 
as to render him incapable of attending to ordinary 
business; that it was material to inquire not only whe¬ 
ther the will expressed his intention at the time of its 
execution but how that intention was produced; that 
influence obtained by flattery, importunity, threats, su¬ 
periority of will, mind or character, or by what art 
soever that human thought, ingenuity, or cunning 
might employ, which would give dominion over the wiU 
of the deceased to such an extent as to destroy free 
agency or constrain him against his will to do what he 
was unable to refuse, was such influence as the law 
condemned as undue, when exercised by any one im¬ 
mediately over the testamentary act, whether by di¬ 
rection or by indirection or obtained at one time or 
another. * * •” 
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The evidence is replete with circumstances that clearly 
show the deed was obtained and procured by the appellant 
from the grantor as a result of undue influence she exer¬ 
cised upon him. 

It is an undisputed fact that the deed was drawn by ap¬ 
pellant’s lawyer at her request and paid for by her. There 
is also the undisputed evidence that the wills dated Febru¬ 
ary 12, 1946 and July 30, 1947 w^ere written in the same 
manner. 

The evidence showed that the appellant took grantor out 
of the hospital against his wishes, removed him to her home 
aiid, from that time until his death, a period of about two 
years, would not permit appellee to see him until he was 
in a coma. Appellant admitted that she told grantor his 
son had deserted him and that his son never came to visit 
him and that “I can’t make him come.” Ths was not true 
because numerous witnesses testified that appellee tried to 
see the grantor but appellant w’ould not permit him to do 
so. Other persons, friends and relatives of appellee, were 
not permitted to see the grantor during this time although 
they had been in the habit of visiting him regularly before. 

The court in Duckett v. Duckett , 77 U. S. App. D. C. 303, 
held that evidence of an almost identical nature was 
sufficient to establish undue influence. The court said: 

“A jury might reasonably decide that appellee, after 
taking sole charge of testatrix, first made false state¬ 
ments to other relatives with the purpose and effect of 
inducing them not to visit her and then allowed her 
to suppose, contrary to the fact, that they wrere making 
no efforts to see her, doing nothing for her, and show¬ 
ing no interest in her welfare. In our opinion such 
conduct would constitute both fraud and undue influ¬ 
ence. * * * It is not necessary that there be direct 
proof fraud and undue influence * * * it is nearly al¬ 
ways a matter of inference. * * *” 

Actually the relationship between the grantor and the 
appellant was such that appellant w*as in a position of con¬ 
fidence and as such the burden w^as upon her to show that 


17 


the transaction was fair. The situation is similar to that 
in the case of Smith v. Smith, 20 App. D. C. 408, in which 
the beneficiary w’as the son of the grantor and handling 
the grantor’s business under a power of attorney. Here 
the appellant admitted she was handling her father’s prop¬ 
erty and it is obvious he was unable to do so. In the Smith 
case the court, p. 43, cited Moran v. Sullivan, 12 App. D. C. 
137 in which the court said it is: 

“* * * well settled, by repeated decisions of courts of 
equity in England and America, that when at the time 
of any given transaction a fiduciary or confidential re¬ 
lation is showm to have existed between the parties, 
and the opportunity for the exercise of undue influence 
is shown to have been present in the relation and cir¬ 
cumstances of the parties, and the one in the superior 
position of being able to exercise the influence has in 
fact procured a benefit to himself from the other, a 
court of equity will not allow the benefit to stand with¬ 
out clear and satisfactory proof of the entire fairness 
of the transaction. * * *” 

In the case of Popovitch v. Karperlik, 70 F. Supp. 376, 
382, the court held that where a deed was executed by aged 
father who was unable to read or write English language 
conveying property to a married daughter who, together 
with her husband was living with her parents, subject to 
a life estate in the parents, a confidential relationship ex¬ 
isted between the parties. The court said: 

“Where the relationship existing between the contract¬ 
ing parties appears to be of such a character as to 
render it certain that they do not deal on equal terms, 
but that on the one side from overmastering influence 
or, on the other side, from weakness, dependence or 
trust justifiably reposed, unfair advantage in a trans¬ 
action is rendered probable, it is incumbent on the 
party in whom such confidence is reposed to show af¬ 
firmatively that no deception was used and that all was 
fair, open, voluntary and well understood.” 

The evidence in this case fails to show that the appellant 
gave any consideration for the conveyance of the property 
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other than ten dollars recited in the deed. Lack of consid¬ 
eration coupled with the great mental weakness of the 
grantor is sufficient evidence from which to infer undue in¬ 
fluence. In the case of Allore v. Jewel, 94 TJ. S. 506, 510 the 
court said: 

“It is not necessary, in order to secure the aid of 
equity, to prove that the deceased was at the time in¬ 
sane, or in such a state of mental imbecility as to ren¬ 
der her entirely incapable of executing a valid deed. 
It is sufficient to show that, from her weakness and 
infirmities, she was at the time in a condition of great 
mental weakness, and that there was gross inadequacy 
of consideration for the conveyances. From these cir¬ 
cumstances imposition of undue influence will be in¬ 
ferred.” 

There was an abundance of evidence in this case from 
which the court had the right to infer that appellant exer¬ 
cised undue influence upon the grantor to procure the deed. 

4. Declarations of the Deceased Grantor Were Properly Re¬ 
ceived in Evidence Upon the Question of His State of 
Mind, Whether He Was Mentally Strong and Capable 
or Mentally Weak and Incapable of Making - a Valid 
Deed. 

The evidence of the declarations of the grantor objected 
to by the appellant were various statements made by the 
grantor at different times to different persons within 9 or 
10 months of the date of the execution of the deed in regard 
to the grantor’s intended disposition of his property. 
These statements showed a previous intention inconsistent 
with the deed and the will. The question on the admissi¬ 
bility of such evidence in an action to declare a deed null 
and void on the ground of the mental incapacity of the 
grantor and on the ground of undue influence is no different 
than the same question in an action to invalidate a will on 
the same grounds. 
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Courts have repeatedly held that where a will is not in 
harmony with a testator’s expression of intended disposi¬ 
tion such expressions may in connection with the evidence 
be considered as evidence of testamentary incapacity. In 
Thomas v. Young, 57 App. D. C. 282, the court said that this 
conclusion is supported by Throckmorton v. Holt, 180 U. S. 
552, 572, 21 S. Ct. 474, 482 (45 L. Ed. 663) wherein it is 
said: 


“In the cases contained in class A, it is held that 
declarations, either oral or written, made by a testator, 
either before or after the date of the alleged will, unless 
made near enough to the time of its execution to be¬ 
come a part of the res gestae, are' not admissible as 
evidence in favor of or against the validity of the will. 

“The exception to the rule as admitted by these 
cases is that where the issue involves the testamentary 
capacity of the testator, and also when questions of 
undue influence over a weakened mind are the subject 
of inquiry, declarations of the testator made before or 
after, and yet so near to the time of the execution of 
the will as to permit of the inference that the same 
state of mind existed when the •will was made, are ad¬ 
missible for the purpose of supporting or disproving 
the mental capacity of the testator to make a will at 
the time of the execution of the instrument propounded 
as such. These declarations are to be admitted, not 
in any manner as proof of the truth of the statements 
declared, but only for the purpose of showing thereby 
what in fact was the mental condition, or, in other 
words, the mental capacity, of the testator at the time 
when the instrument in question was executed. * # *” 

The Court went on to say: 

“It is quite apparent therefore that declarations of 
the deceased are properly received upon the question 
of his state of mind, whether mentally strong and ca¬ 
pable or weak and incapable, and that from all the 
testimony, including his declarations, his mental ca¬ 
pacity can probably be determined with considerable 
accuracy. 

“The requirement that the declarations of the dece¬ 
dent must be near to the time of the execution of the 
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will is satisfied in the present case by testimony to 
the effect that the declarations were repeated at vari¬ 
ous times from the year 1912 up to the date of the will.” 

See also Jones On Evidence, Third Edition, Sec. 482. 
The question of the application of Section 1064 of Public 
Law 745—Section 14-302, District of Columbia Code, 1940 
Edition, to the admissibility of such evidence was thor¬ 
oughly disposed of by this court in the case of Duckett v. 
Duckett , 77 U. S. App. D. C. 303, 134 F. (2d) 527. The 
statute in question is a liberalized amendment of the stat¬ 
ute which was in force at the time of the Duckett case; the 
court in that case said: 

“The court excluded testimony of appellant Ward 
Duckett that the testatrix had repeatedly agreed, or 
promised in the presence of others, to leave him her 
real estate if he remained single and continued to live 
! with her. Since this testimony tended to show a pre¬ 
vious intention inconsistent with the will, it was com¬ 
petent on the issues of undue influence and testamen- 
1 tary capacity unless it was covered by the statutes 
which provides that “If one of the original parties to 
a transaction or contract has, since the date thereof, 
died . . . the other party thereto shall not be allowed 
to testify (to any declaration of the deceased in a suit 
against) the executors, administrators, trustees, heirs, 
devisees, assignees, committee, or other person legally 
representing the deceased ...” We need not decide 
whether the alleged promises of the testatrix were a 
“transaction or contract” within the meaning of the 
statute. The statute seeks to protect only persons 
“legally representing the deceased” against claims 
! which may be fraudulent. It does not seek to prevent 
anyone from showing who does or does not legally rep¬ 
resent the deceased. To permit the persons named as 
1 executors and legatees in an alleged will to utilize the 
statute in order to probate the will would protect 
claims which might themselves be based on fraud or 
1 undue influence. The statute should not be given so 
broad a construction. We think the evidence should 
have been admitted. 
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t ‘We think it was error to direct a verdict in ap¬ 
pellee’s favor on the issues of fraud and undue influ¬ 
ence. Since the excluded evidence goes also to the 
issue of testamentary capacity, a new trial must be 
had on that issue also.” 

There does not seem to be any question but that the 
court properly admitted the evidence of statements of the 
deceased grantor upon the question of whether he was men¬ 
tally strong and capable or mentally weak and incapable of 
making a valid deed. 


CONCLUSION. 


It is respectfully submitted that the judgment should be 
affirmed. 
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